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Introduction and key recommendations: Tax and development

T

ax is important for development for a number of reasons. It funds the public realm, the schools,
hospitals and roads necessary for the functioning of society. It plays a part in reducing extreme
inequalities, which are now generally acknowledged to be damaging to the whole of society. Development of a tax system supports the development of a country’s good governance; if people pay taxes
for public services, they are more likely to hold their government to account. Tackling tax evasion
and avoidance helps to foster a sense of fair play. And finally, the more a country can rely on domestic
resource mobilisation for the public revenue it needs, the less it will need aid and the more the country will
be able to choose its own development path. A fair and effective tax system reaps dividends for the poorest
and most vulnerable – and its absence harms them.
Tax is not, however, a matter that stops at borders. While there is much that developing countries can do to
create more just and effective tax systems, actions by the other countries, including the European Union, can
help or hinder them in these efforts. To some extent this can be considered through the lens of development
policy, through specific interventions by donor countries that are targeted at domestic resource mobilisation.
But it is also a matter of policy coherence for development, because it involves policies that are not
currently made with development in mind.

The need to strengthen the European Union’s commitment to tax and development is urgent. As aid
receipts begin to decline for the first time in years, developing countries are themselves stepping up efforts
to raise more tax revenue. Yet according to even the more conservative estimates, they lose more revenue
to tax havens every year than they receive in aid.1 Last year the Tax Justice Network estimated that some
EUR 16 trillion is stashed in tax havens, half of it by citizens of developing countries.2
As the European Union discusses a new Action Plan to fight tax evasion and aggressive tax planning, this
paper explores actions that the EU can take to impact positively on tax and development. The paper is
divided into two parts.

Part 1 presents a new conceptual framework commissioned by Concord Denmark, comprising principles for
a positive impact of tax- related policy on development
and the various roles the EU plays, to organise the many
recommendations that have been made internationally
by public organisations, academics and NGOs to change
policy. It then lists these recommendations, organised
into the framework.

Angel Gurria, ‘The Global Tax Dodgers’. The Guardian,
27 November 2008.

1

James Henry, The Price of Offshore Revisited. (Tax
Justice Network, 2012).
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Part 2 presents Concord Denmark’s own analysis the
recently-published EU Action Plan to strengthen the
fight against tax fraud and tax evasion, using this organising framework, and our specific recommendations for
change in light of this Action Plan. In the current context
of political and popular scrutiny of tax affairs, this Action
Plan represents an opportunity to generate significant
policy progress on the issue of tax and development.

What the European Union should do to make taxes work for the poor

Summary of key recommendations:
In particular, Concord Denmark recommends that the EU:

•

Commit to working through the institutions of
international tax to develop an international
blacklisting yardstick, which would identify ‘tax
haven’ jurisdictions and would form the basis of
global, EU or national blacklists;

•

Commit to offering tax treaties on preferential
terms to developing countries that comply with the
EU or international yardstick;

•

Prevent European Development Finance Institutions from investing through blacklisted jurisdictions,
and exclude companies operating in blacklisted
jurisdictions from procurement using ODA funds;

•

Conduct a spillover analysis of the impact on
developing countries of proposed instruments to
counteract aggressive tax planning schemes;

•

Introduce a policy coherence for development
dimension into its code of conduct for business taxation;

•

Extend the scope of its taxpayers’ code to
include the behaviour of EU-based multinational
companies in developing countries.

Extract from the European Commission’s communication on tax and development.3
Increasing domestic revenue not only creates additional space for supporting MDG-related spending, it also allows a
country to assume ownership of its policy choices... Taxation is instrumental for state-building and fostering citizenship.
Better tax governance in developing countries will increase the willingness of EU tax payers to support development aid.
Efficient and fair tax systems are crucial for growth, poverty reduction, good governance and state-building. They tend to
result in higher and more stable revenues, more sustainable investments, and improved competitiveness of economies.
[…] The increasing integration of international markets and economic globalisation also affects the effectiveness
of national tax systems:

•

Implementation of domestic tax rules becomes difficult
in a world with increasing geographical mobility of
taxpayers, volume of trade and capital flows and use
of new technologies;

•

Countries might be tempted to encourage foreign
direct investments through too-costly tax incentives
and derogations that often fail to attract real and
sustainable investment;

•

Transition from revenue systems largely dependent
on customs revenue to broader and more modern
ones creates adjustment issues ;

•

The existence of non-cooperative jurisdictions
and harmful tax practices, both in developed and
developing countries, is detrimental to developing
countries, not only by having a negative impact on
their revenues but also by undermining good
governance and institutional development.

European Commission, Tax and Development – Co-operating with Developing Countries on Promoting Good Governance in Tax Matters
(COM (2010) 163), 2010.

3
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Part 1: The EU, tax and development
Martin Hearson & Anna Thomas4

The conceptual framework

Tax and development principles
A. Do no harm
B. Multilateralism
C. Respect for sovereignty
D. Sharing learning
E. Active steps to help build
effective tax systems

4
Part 1 of this report reflects the views of the authors and not necessarily those of Concord Denmark or its members.
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5. International
tax innovators

4. International
development actors

3. Dominant participants in the
international tax regime

2. Destinations of
flight capital

1. Home countries of MNEs

Roles of EU institutions and MS

Based on our analysis of recommendations towards the European Union institutions and member states,
we have developed the following schema which can be used to analyse and propose policy measures for
these institutions. A comprehensive analysis of the EU’s approach to tax and development should consider
all five of these roles, and should examine existing and potential policies applicable to these different EU
roles against each of the four principles.
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Roles of EU institutions and Member States
This section describes the five broad roles the EU plays in relation to tax and development. It is also
important to note that each EU institution has a unique role in international tax; we will refer to these in
the following discussion.

1. Home countries of MNEs

The international tax system is not symmetrical – countries play different roles from each other within it.
Traditionally, it is conceived of as divided into ‘residence’ and ‘source’ countries (to which we might add the
more recent category of ‘havens’, see box). A country may, depending on the context, have two or all three
of these roles. EU member states are predominantly residence countries with respect to developing countries, because the international tax relations between the two mostly consist of EU multinationals earning
income in developing countries.
Decisions by EU members about the way they tax multinationals headquartered within their borders can
therefore impact positively or negatively on the developing countries in which those companies invest.
EU members’ international tax policies, such as their tax treaty policies, can have a direct impact on the
capacity of developing countries to tax multinational companies. For example, a tax treaty between an EU
member and a developing country generally restricts the latter’s right to tax international income.
The country on whose stock exchange a multinational is listed is often (but not always) its country of residence. We consider listing requirements, which may for example have tax transparency implications when
they dictate reporting requirements, in this category.

Residence, source and haven jurisdictions
Residence countries are the home states of cross-border
investors, whether multinational companies, investment
funds, or wealthy individuals. The majority of foreign
investment in developing countries is by multinational
companies, and the European Union is home to over a
quarter (135) of the Fortune 500 largest companies in
the world. EU member states are therefore predominantly
residence countries vis-à-vis developing countries.

Haven countries are those that use aspects of their tax
system to attract investment as an end in itself, rather than
to generate underlying economic activity. Academic Ronen
Palan describes this as ‘the commercialisation of state
sovereignty’.5 Haven characteristics can be divided into
several types, which are not mutually exclusive, including:
•

Tax havens, which offer low tax rates to non-residents;

Source countries are the recipients of foreign investment,
the countries in which the profits of foreign investors
arise. Because European multinationals earn income in
developing countries through their subsidiaries there,
developing countries are predominantly source countries
vis-à-vis EU member states.

•

Secrecy havens, which offer lack of transparency and
information exchange;

•

Treaty havens, which offer a tax treaty network that
allows them to act as a low tax conduit for foreign
earnings.

Ronen Palan, “Tax Havens and the Commercialization of State Sovereignty Tax Havens and the Commercialization of State Sovereignty,”
International Organization 56, no. 1 (2002): 151–176.

5
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2. Destinations of flight capital

In some contexts, EU member states and their dependent territories act as havens (see box): certain
characteristics of their tax systems may be used in tax avoidance and evasion schemes, or to launder the
proceeds of domestic tax evasion. This includes, for example: special tax treatment offered to foreignowned companies; a network of tax treaties offering low inbound withholding taxes when combined with
the absence of outbound withholding taxes; financial secrecy, whether de jure or de facto through the
absence of treaties offering information exchange to developing countries. Where this is the case, money
may leave developing countries to avoid tax and end up in the EU or its dependent territories.
Similarly, EU states and territories with loopholes in their own anti money laundering laws may also receive
the financial proceeds of crime or corruption from developing countries.

3. Dominant participants in the international tax regime

Countries do not set international tax policy in isolation. Rather, they base their policies on international
standards, and their treaties on international models. EU member states and the European Commission are
important actors within the bodies that set these standards. The European Union constitutes 21 of the 34
members of the OECD, the pre-eminent global tax standard-setter. In contrast, the EU has five of the 25
members of the UN tax committee, and 11 of the 54 members of ECOSOC, the UN body that gives that
committee its mandate. EU representation (both Commission and Member States) is also significant within
the G20 and G8, bodies which at times give a political impetus to international tax regulation.
It follows that the European Union plays a significant role in the governance of the international tax regime.
Most developing countries, in contrast, do not have the same influence.

4. International development actors

The EU has an explicit policy, enshrined in the Lisbon Treaty which came into force in 2009, of ‘policy
coherence for development’. This means that any policy in any area that has an impact in developing
countries should be coherent with the objectives of the EU’s development co-operation – that is, must be in
line with the overarching objective of poverty reduction, and must not violate human rights. Because much
tax policy is not regarded as development policy, the policy coherence for development principle adds an
additional dimension to discussions in the EU around tax policy in relation to developing countries.
All three EU institutions also play a role in international development directly. Most obviously (although not
necessarily most importantly) these roles are aid-related:
•

member states as aid donors and providers of technical assistance;

•

the Commission as a major global aid donor, and in its role in donor
coordination; and

•

the Parliament through its scrutiny of the EU budget.

On top of these decisions on how to spend money and on what to provide technical assistance, other ways
in which development actors exert influence can be as – or even more – significant. In terms of tax and
development, this includes:
•

implicit conditionality, such as the provision of technical assistance
to adopt particular international standards; and

•

the tax implications of investments by development finance institutions.

8
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5. International tax innovators

The EU’s major role in the international tax regime, and the more advanced nature of Member States’ tax
systems, means that the EU is frequently an innovator in the area of international tax. Significant examples
include the Code of Conduct on Business Taxation, the European Savings Tax Directive, and the Common
Consolidated Corporate Tax Base. These innovations have development impacts because they may affect
the way multinational taxpayers behave, and because they sometimes represent an evolution of the prevailing
norms of the international tax system. There is also the potential for EU member states, or the Commission
(which is frequently the technical innovator) to share learning with other countries.

Tax and development principles
This section suggests five principles against which EU policy in the area of tax and development could
be evaluated. Each principle could apply to each role outlined above.

A. Do no harm

The EU should ensure that all aspects of its tax and development policies are sensitive to developing
countries’ need to mobilise their own domestic resources, and do not have characteristics that will hamper
their abilities to do this. A ‘spillover analysis’ of each member state’s own international tax regime would
illustrate the aspects of that regime that help and hinder developing countries to raise taxes. Conversely,
the ways in which EU development policy instruments maximise or minimise the tax revenue available to
recipients merits consideration.

B. Multilateralism

EU member states, and the EU combined, have considerable economic power, which they are able to use
to obtain the results that they want in the tax arena (and others). For example, the UK has pursued a
bilateral withholding tax agreement with Switzerland; a number of EU members have joined forces to create
an automatic information exchange agreement with the USA in response to its recent FATCA (Foreign
Account Tax Compliance Act) legislation. EU members are also able to diverge from international
standards, for example through the Common Consolidated Tax Base, without fear of retribution. The
considerable technical capacity and experience of the EU further allows such tax policy innovations.
Developing countries do not have such capabilities. They rely on multilateral initiatives to generate the
political leverage they need to obtain concessions from non-cooperative jurisdictions, and to create a
framework of standards and models for them to implement.
It is therefore important for the EU to act in ways that support the continued development of the international
tax regime in a direction that benefits developing countries. Unilateral actions by the EU may in some
circumstances undermine multilateral initiatives from which developing countries could benefit, and EU
policy towards the institutions of international taxation affects their mandates, resourcing and influence and
therefore affects the influence of different standards on developing countries. The EU itself acknowledged
the importance of this point in the 2010 Communication on tax and development:
Developing countries need to be enabled to participate more effectively in international tax
cooperation structures and processes. Guided by the EU policy of effective multilateralism,
the Commission underlines the importance of the development of and subsequent compliance
with global principles and standards on transparency and exchange of information. Ideally,
this calls for global conventions with binding commitments for all treaty signatories.

9
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C. Respect for sovereignty

Tax and the nation state are inextricably linked through the fiscal contract. The EU recognises this, which is
why tax issues still require unanimity within the European Council. In international tax, actions by one state
have the potential to undermine the fiscal sovereignty of another, by limiting its ability to enforce its own
tax code. In development, actions by donors may also undermine recipients’ sovereignty through explicit or
implicit conditionality.
Sometimes it may be justified to limit a country’s fiscal sovereignty, such as when it engages in harmful tax
competition. But such steps should be undertaken with care, through a legitimate multilateral framework.

D. Sharing learnin

The EU as a development actor has a responsibility to share the technical expertise it has developed on
tax policy and administration with developing countries. Many member states already do this through their
technical assistance programmes. At times it may be appropriate to share learning at a multilateral level, in
areas where the Commission has developed technical knowledge that could usefully be shared with other
regional bodies.

E. Active steps to help build effective tax systems

Some tax-related policies proactively support developing countries to increase their domestic resource
mobilisation. These may have global impacts with spillover benefits for developing countries, or they may be
specific to developing countries.

10
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What are stakeholders recommending on tax and development?
In this section we describe and classify some existing recommendations of ways to improve EU policy
so that it better supports developing countries in relation to tax and development. Many of these
recommendations originate in a range of NGO policy analyses in recent years, including from Jubilee
South, Afrodad, Latindadd, Tax Justice Network, Ibis, Eurodad, Christian Aid, ActionAid, Global Witness,
Oxfam and many more. Others originate from an important report made to the G20 in November 2011,
authored by the UN, the OECD, the IMF and the World Bank (“The IOs report”).6

Assess the spillover effects of tax policies on developing countries

Aspects of EU member states’ international tax regimes will unintentionally but inevitably help or hinder
developing countries’ abilities to raise revenue, as the IOs report states:
The G-20 countries’ lead role in the debate on international tax system creates an obligation
on them to ensure its smooth functioning. In that context, it would be appropriate for G-20
countries to undertake “spillover analyses” of any proposed changes to their tax systems that
may have a significant impact on the fiscal circumstances of developing countries. Trade
agreements are an obvious example — tariffs remain a key source of revenue in many
developing countries. But there can be important effects from other G-20 tax policies too,
including in their international tax regimes (in moving, for instance, from residence to
territorial systems).
The specific mention of trade negotiations is of particular relevance for the European Union, since this is
a key competence of the EU institutions. European development NGOs have also raised other examples
of potential negative spillovers from EU member states’ tax policies. For example, in 2012 the UK NGO
ActionAid raised concerns about planned reforms to UK anti-avoidance rules that changed the taxation of
UK multinationals from a ‘residence’ to a ‘more territorial’ system.7 ActionAid called on the UK government
to conduct a spillover analysis, a recommendation that was not taken up.8
In 2007, the Dutch Centre for Research on Multinational Corporations (SOMO) published a report contrasting
the use of the Netherlands as a conduit company for tax avoidance with its role as a development actor.9
Five years later, the Dutch government announced a review of its tax treaties with developing countries,
conducted jointly by its Minister of Foreign Trade and Development Cooperation and its Financial State
Secretary. According to reports, this would, “assess the effects of the accords [treaties] on tax revenues in
developing countries.”10
IMF, OECD, UN & World Bank, Supporting the Development of More Effective Tax Systems (2011), http://
www.oecd.org/ctp/48993634.pdf.

6

Moving from a residential to a territorial tax system
means ceasing to tax companies on the profits they
make overseas. This could affect the developing countries in which those companies invest both positively and
negatively: for example, it could intensify tax avoidance
and competition over tax incentives, since under a territorial system businesses are able to keep the savings
from tax avoidance or tax concessions, without paying
further tax on them in their home country.

10
Ulrika Lomas, “Netherlands To Support Tax Collection
In Developing Countries,” Tax-news.com (Brussels,
December 19, 2012), http://www.tax-news.com/news/
Netherlands_To_Support_Tax_Collection_In_Developing_Countries____58850.html.

ActionAid UK, Collateral Damage : How Government
Plans to Water down UK Anti-tax Haven Rules Could
Cost Developing Countries – and the UK – Billions,
(London: ActionAid, 2012) http://www.actionaid.org.uk/
doc_lib/collateral_damage.pdf.

12
Karl P Sauvant and Lisa E Sachs, eds., The Effect of
Treaties on Foreign Direct Investment (Oxford University
Press, 2009).

7

8

9
Francis Weyzig and Michiel Van Dijk, Tax Haven and
Development Partner, (Amsterdam: SOMO, 2007)
http://somo.nl/publications-en/Publication_2088/
at_download/fullfile.

See, for example, Reuven S Avi-Yonah, International Tax
as International Law (New York: Cambridge University
Press, 2007).

11

For a discussion of the costs of DTCs for developing
countries, see Tsilly Dagan, “The Tax Treaties Myth,”
N.Y.U. J. Int’l L. & Pol 32 (2000): 939 and Victor Thuronyi,
“Tax Treaties and Developing Countries,” in Tax Treaties:
Building Bridges Between Law and Economics, ed.
Michael Lang et al. (Amsterdam: IBFD, 2010), 441–458.

13
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Put in place a ‘tax treaties for development’ policy

Double taxation conventions (DTCs) were originally conceived as tools to alleviate the problem of double
taxation, which occurs when an individual or company earning income abroad is taxed on that income by
both the source and residence country (Box 1, page 6). In practice this end is usually achieved by the
residence country without the need for a treaty, because most countries either exempt their residents’
foreign earnings from domestic tax, or offer a credit for taxes paid overseas.11
Some developing countries have sought in recent years to conclude DTCs with EU member states, as part
of investment-promotion strategies, despite the mixed evidence as to DTCs’ efficacy in this regard.12 For
governments of developing countries, DTCS entail both benefits and costs.13
Potential benefits include reduced tax costs and greater certainty for inward investors, and a framework
for administrative cooperation and information exchange to tackle tax avoidance and evasion (although this
can also be obtained through a standalone Tax Information Exchange Agreement). Developing countries
may also seek ‘tax sparing’ clauses, under which the developed country agrees to exempt from tax any
profits earned by its residents in the developing country that have benefitted from a tax incentive.
The most significant cost of tax treaties for developing countries is the reduction in their capacity to tax
inward investors. The terms of a tax treaty almost always result in greater constraints on the developing
country’s ability to tax inward investments from the treaty partner, in particular by reducing the circumstances in which it can levy a tax on these investments, and the maximum rate of tax that it is allowed
to apply. In contrast, an EU member is more likely to benefit more from a DTC with a developing country,
because the treaty reduces costs for its multinationals investing in the treaty partner, but also because the
increased constraints on the developing country create a corresponding increase in the EU member’s entitlement to tax that same economic activity. The IOs report notes that, “It is important that G-20 countries
recognise in their negotiations that reductions in a developing country’s taxing jurisdiction may significantly
erode its tax base.”
Developing countries may also lose out from tax treaties as a result of ‘treaty shopping’, where overseas
investors channel their investments through the tax treaty that gives them the most tax efficient return.
This is an issue considered in SOMO’s report looking at the impact of the Netherlands’ tax system on
developing countries, and in the IOs report. Developing countries can only be protected from this if their
tax treaties include anti-treaty shopping provisions, something that could also form part of a European ‘tax
treaties for development’ policy.

Corporate financial transparency, including country by country reporting

At the moment, MNEs are largely permitted by international accounting standards only to report consolidated financial information for their whole operations and for loosely defined ‘operating segments’. Many
NGOs have argued that they should instead be required to report publicly a range of information, including
profits made and taxes paid, in each country where they operate – ‘country by country reporting’. It has
been suggested that this would enable tax authorities, investors and civil society to build a more complete
picture of the companies’ activities, and to pinpoint likely areas of aggressive tax planning for further
enquiry.14 The European Commission has also said:
In order to enhance transparency and facilitate access of relevant data by tax administrations in
developing countries, there is an increasing interest in a country-by-country reporting (CBCR)
standard for multinational corporations operating in developing countries.15

14
A paper setting out the case for country-by-country
reporting is Eurodad, Exposing the Lost Billions: How
Financial Transparency by Multinationals on a Country
by Country Basis Can Aid Development (Brussels: Eurodad, 2011), http://eurodad.org/uploadedfiles/whats_
new/reports/cbc report.pdf. The proposal is critically

12

examined in Michael Devereux and et al, Transparency in
Reporting Financial Data by Multinational Corporations:
Report of a Group Chaired by Michael Devereux (Oxford
University Centre for Buusiness Taxation, 2011), http://
www.sbs.ox.ac.uk/centres/tax/Documents/reports/
Transparency_reporting_multinationals_july2011.pdf.
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The EU’s Transparency Directive is expected to require the reporting of payments to governments on a
country-by-country basis, for companies operating in the extractive industries. On its own, this limited
information will assist with anti-corruption efforts, but it is unlikely to have much impact on tax matters
unless the information that can be used to assess the appropriateness of tax payments is also disclosed.
Further steps that it has been suggested could be taken include:
•

Expanding the breadth (sectors) and depth (types of information)
covered by this directive.

•

Exporting the standards now applied via EU stock markets to
International Financial Reporting Standards.

•

Putting in place corporate registry systems that are accessible to
citizens and officials in developing countries.

Information exchange - hiding money in the EU and its tax havens

It is common practice for developed country states to agree (through treaties) that their tax authorities will
exchange financial information about income of each other’s residents arising in their territories, so that
both authorities can claim agreed tax due. Because of taxpayer confidentiality restrictions, countries need
a specific legal authority to do this, which is usually provided by a bilateral or multilateral treaty. Treaties can
create the authority to exchange information in one or more of the following ways:
•

on request – where one tax authority applies for information held
by the other on one of its taxpayers, if it can demonstrate that the
information is ‘foreseeably relevant’;

•

spontaneously – where one tax authority passes on information
that it has uncovered which it believes will be of use to the other;

•

automatically – where information is transmitted between tax
authorities in bulk without the need for a request.

In addition, treaties may give the legal authority for mutual assistance mechanisms that allow tax authorities
to work together in investigations, or to collect tax on each other’s behalf.
Examples of such arrangements include automatic exchange through the EU Savings Tax Directive and
through the recent convention between UK, Italy, Spain, Germany, France and the United States.16 Another
arrangement, the Multilateral Convention on Mutual Assistance in Tax Matters, provides for spontaneous
and on request exchange and for mutual assistance between all members of the convention, and includes
an optional legal authority for automatic exchange. Many DTCs include provisions for information exchange,
and there is a specific bilateral model for this purpose, the Tax Information Exchange Agreement (TIEA).
These treaties are usually limited to spontaneous and on request information exchange.
For developing countries, such arrangements would help them to investigate tax avoidance and evasion by
multinational companies based overseas, by larger domestic companies, and by wealthy citizens with
assets offshore. The challenge is both to develop a treaty network covering the jurisdictions from which
they need information, and to develop the revenue authority capacity to make use of it (and indeed to
supply information to treaty partners). The IOs report recommends the Multilateral Convention, which was
opened to all countries in November 2011, for this purpose, while NGOs’ position has been more mixed.17
Markus Meinzer, Analysis of the CoE / OECD Convention on Administrative Assistance in Tax Matters , as
Amended in 2010, (London: Tax Justice Network, 2012).
http://www.taxjustice.net/cms/upload/CoE-OECDConvention-TJN-Briefing.pdf

17

European Commission, Tax and Development – Cooperating with Developing Countries on Promoting Good
Governance in Tax Matters (COM (2010) 163), 2010.
15

HM Treasury. Joint Statement regarding an Intergovernmental Approach to Improving International Tax Compliance and Implementing FATCA. 26 July 2012. http://
www.hm-treasury.gov.uk/joint_intl_statement_fatca.htm

16

See, for example, Alex Marriage, “Austria and Switzerland Sign Deal Protecting Bank Secrecy,” (Brussels:
Eurodad, 2012) http://eurodad.org/1358761/.

18
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Some developing countries, for example Ghana, Costa Rica and India, have since joined, with more intending
to. The absence of most tax havens (including many dependent territories of EU members) from the
Convention limits its value. To tackle this, larger developing countries such as South Africa and India have
used their membership of the Global Forum to obtain TIEAs with tax havens, while some developing countries
have negotiated TIEAS as a group with tax havens.
NGOs have generally expressed scepticism about existing tools for information exchange, arguing that the
‘on request’ model is too time- and resource-consuming to be of use to capacity-constrained developing
countries. As a leader in the field of automatic information exchange, therefore, the EU’s innovations have a
potential future benefit for developing countries.
NGOs have, conversely, opposed bilateral measures by the EU and its member states that may undermine
global processes. The recent bilateral ‘Rubik’ deals between Switzerland and several member states are an
example of this kind of undermining.18

Finding out who owns the money – beneficial ownership

It is unclear who the real ‘beneficial owner’ of many funds, companies and trusts is under the legislation of
many states, particularly some tax havens. Proxy (‘nominee’) owners are employed to put their name to
accounts and the real owners cannot be traced. A group of over 1000 NGOs wrote to European Commissioner
Barnier in 2012, stating that, “obscure company ownership structures have facilitated corruption, money
laundering, tax evasion, environmental damage, terrorism and other crimes.”19
The NGOs noted that, “even law enforcement runs into problems finding [beneficial ownership] information,
especially when companies are registered in other member states. At present the majority of European
countries are failing to meet the international standard on access to company information.” They asked the
Commission to include in the revision of the Anti-Money Laundering Directive a requirement that member
states collect and publish beneficial ownership information for companies, trusts and foundations registered in their jurisdiction, as well as requiring nominee directors and shareholders to state for whom they
are working.
The European Parliament has concurred, passing the following text in 2012:
Considers that strengthening the regulation of, and transparency as regards, company
registries and registers of trust is a prerequisite for dealing with tax avoidance.
Calls on the Commission to make the fight against the abuse of anonymous shell companies in
secrecy jurisdictions, enabling criminal financial flows, a key element of the upcoming reform
of the Anti-Money Laundering (AML) Directive.20

International standard setting

There are several global forums where international standards on tax are set. Developing countries, both
individually and through the grouping the G77 have expressed a clear preference for better resourcing for
the UN Tax Committee (one of these forums), and for the status of this committee to be raised to that of
an Intergovernmental Committee within the UN Economic and Social Affairs Council (ECOSOC). This is not

19
Global Witness, “Organisations Representing over
1000 Civil Society Groups Call on the EU to Force
Companies to Reveal Their True Ownership,” (London:
Global Witness, 2012) http://www.globalwitness.org/
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surprising, as developing countries have greater participation and influence in this forum than others, and it
is the forum mandated to take into account the needs of developing countries in international tax governance.
It is notable that the European Union’s collective position, as well as the individual position of many
member states, has been to oppose any strengthening of the UN committee, whether in terms of resources
or status. A European Union position paper in 2011 called instead for “a comprehensive evaluation and
prioritisation” and “synergies with OECD activities” rather than any strengthening of the committee; its
delegate at a special ECOSOC meeting in 2012 emphasised the EU’s desire for “retaining the current
format of the Committee.” 21
Though a small amount of funding was made available by the Commission for the UN Committee during
2012, it was announced at the Committee’s annual session in 2012 that this funding would not be
continued in 2013.

Development Finance Institutions

Development finance institutions are publicly funded national bodies set up with the aim of increasing
private investment that benefits development in developing countries. The Danish DFI is the Industrial
Fund for Developing Countries (IFU); the UK one has the Commonwealth Development Corporation (CDC),
the global International Finance Corporation (IFC) is part of the World Bank, and the European DFI is the
European Investment Bank (EIB). DFIs operate in a range of ways, for example by providing guarantees, by
brokering loan agreements, and directly through co-financing.
Sometimes, however, DFIs’ own investments contradict these aims, for example by structuring their investment through a tax haven to avoid tax in the investee countries. A report by a number of European NGOs
argued that, for policy coherence, European DFIs should alter such investment structures and disclose
information about companies in which they invest.22

Conditionality

One of the main reasons that many developing countries seek to improve their tax systems is the benefit to
national autonomy that will result, as African tax officials noted in a declaration in 2008:
One of the most pressing issues facing our continent is to embark on a path to free African
countries from their dependence on foreign assistance and indebtedness. An indispensable
condition of this is the strengthening of our capacity to mobilize domestic resources.23
NGOs have long argued that aid to developing countries should respect national sovereignty and should
not impose conditions with respect to tax policy (or any other economic policy). ‘Conditionality’ is interpreted
broadly.25 For example, the principle should apply to technical assistance on tax, which should not ‘lock
in’ countries to particular international standards, and to financial assistance, which should not be made
conditional on the adoption of particular tax measures.
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Aid for tax

The quantity of aid available for spending on development of tax systems is very small, which is ironic,
because it is a very effective use of aid. For example, a £20 million aid grant to Rwanda resulted in that
amount being collected in revenue every four weeks a few years later. African tax officials noted in 2008
that, “donors can do more to support revenue-raising efforts in partner countries,” and the IOs report
observes that, “to date direct support for revenue and customs sectors has attracted a minimal share of aid
(around 0.1% of ODA annually) despite some compelling evidence that aid directed at capacity development in
the revenue and customs sectors in the developing world has been money well spent.”
The Commission’s last accountability report on financing for development notes that “[t]he EU and most
Member States undertook new initiatives in 2011 to support tax reforms in developing countries,” giving
a summary of the main areas of support.25 There is, however, no quantitative reporting. Indeed, while the
most recent communication on financing for development stated that, “the EU should increase its support to
strengthen the capacity of tax systems,” the only specific action in this area proposed was to “incorporate
tax administration and fair tax collection…into policy dialogue with partner countries” 26 The European
Commission and Member States could supplement this by reporting on the amount of aid spent on tax
capacity building.
The recently proposed “Tax Inspectors Without Borders” initiative provides the European Commission and
Member States with a framework through which to make available their own tax officials (in both policy
and administration areas) to act as resources for developing countries and regional tax organisations, on a
demand-driven basis.27

Tax expenditures and aid

One particular area where aid donors including EU member states have been accused of hypocrisy concerns
the exemption of aid-funded goods and services from tax in developing countries, which is a requirement
stipulated by many donors. The inconsistency with policy advice to developing countries that urges them
to eliminate tax expenditures in order to raise more tax revenue is quite glaring, and is highlighted, among
other places, in the IOs report, which argues that it, “further stretches the limited administrative capacities
of many developing countries, risking leakage of ‘donor’ goods into the economy without taxation.” As the
EU is the world’s leading aid donor, and regarded as a progressive institution in terms of the quality of aid, it
could take a lead in this particular area. In its financing for development accountability report, however, the
Commission notes that “[t]here is no consensus between Member States on whether or not tax exemptions
should continue to be sought on projects financed through external aid.”28

New approaches to taxing multinational companies

NGOs have frequently argued that the predominant approach to allocating the tax base of a multinational
business – transfer pricing as embodied in the OECD guidelines – is unsuitable for developing countries.
Reasons include the complexity of enforcement, the scope for base erosion and profit shifting within the
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OECD standards, and the lack of comparable companies in developing countries, 29 a prerequisite for
determining the transfer price under the OECD approach. Some more powerful developing countries maintain
that the results of OECD approaches need adjusting to take account of ‘location specific advantages’ in
some instances, and others have developed customised methods to replace or supplement those set out
by the OECD.
NGOs have suggested two main solutions to deal with these challenges, and the well-publicised
difficulties arising from transfer pricing in developed countries. First, they have argued that developing
countries should adopt simplified methods for transfer pricing, such as those used by Brazil and Argentina.30
Second, it has been suggested that the system should be reformed wholesale, with the adoption of
Global Formulary Apportionment, a competitor system to that of transfer pricing. In both cases, NGOs
have argued that the position of the OECD guidelines as the pre-eminent standards for transfer pricing31
is untenable, because of the OECD’s limited membership. This is a position shared by some developing
countries, notably India.
With respect to formulary apportionment, the EU is currently considering an innovative proposal, the
Common Consolidated Tax Base (CCTB), under which multinational companies would be able to opt for
their tax base within the EU to be allocated through formulary apportionment, rather than using transfer
pricing. This would be consistent with the approach followed between US states. If it is taken forward, both
member states and companies will be able to opt in to the proposal, so in its initial stage it is unlikely to be
adopted by businesses for whom it would represent a significant increase in tax costs.
It does, however, present an opportunity for learning, which could be disseminated globally. If it turns out
to offer an advantage over current global standards, the EU should seek for international standard setting
forums to investigate its adoption.

Publish tax expenditures

Tax expenditures are revenues foregone by a government for a particular purpose, for example to
attract investment, or to exempt those who cannot afford an indirect tax. In many developing countries
tax expenditures are very significant, comprising 1-2 per cent of GDP or even more.32 Some but not all
countries publish costed accounts of their tax expenditures. The IOs report recommends that:
The G20 can support the idea and practice of routine tax expenditure analysis as a key
element of good fiscal governance by sharing their experiences in this area, holding themselves to a high standard in their own reporting, and encouraging international organisations,
working with other bodies also active in this area, to provide clear guidance, sensitive to
countries’ capacities, for reporting tax expenditures.

Experience of anti-tax-avoidance strategies

Many developed states have specific strategies to fight tax avoidance. Some have implemented a
General Anti-Avoidance Rule, which in broad terms makes illegal any tax arrangement that was set up
for the purpose of avoiding tax, and which provides a tax benefit. The IOs report says that, “experience in
countries that have a strong general anti-avoidance rule in their tax law indicates that this approach can be
a very effective deterrent and enforcement instrument.” Other countries have experience of using penalty
regimes for taxpayers or scheme promoters, litigation strategies, and the direction of resources to particular
taxpayer segments.
All of these pieces of experience may be useful for developing countries which have not yet used them.
32
International Monetary Fund, Kenya, Uganda and
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Table 1: Policy recommendations according to the
conceptual framework

5. International
tax innovators

4. International
development actors

3. Dominant participants in
the international tax regime

2. Destinations of
flight capital

Roles

1. Home countries of MNEs

Some recommendations could have been placed in several places within this table, and in those cases we
have generally chosen what we consider to be the most appropriate place.

Principles

A. Do no harm

Assess the spillover effects of tax
policies on developing countries

Use of tax havens
by Development
Finance Institutions

Put in place a ‘tax treaties for
development’ policy

Tax exemptions for
aid-funded goods
and projects

Transparency
of beneficial
ownership

Conditionality in
the provision of
aid and technical
assistance

Information exchange with
developing countries

Information
exchange

B. Multilateralism

New approaches
to taxing
multinational
companies

International
standard setting

Conditionality in
the provision of
aid and technical
assistance

C. Respect for
sovereignty

Publish tax
expenditures

D. Sharing learning

E. Active steps to
help build effective
tax systems
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Part 2: Analysis of the Commission’s proposals
Concord Denmark
Overview

In December 2012, the European Commission published its proposals in An Action Plan to strengthen the
fight against tax fraud and tax evasion (“The Action Plan”)33. This Communication was accompanied by two
Recommendations, one on aggressive tax planning within the EU2734, and one regarding measures intended
to encourage third countries to apply minimum standards of good governance in tax matters (“Recommendation
on Third Countries”).35
Member states were consulted in the development of the Communication, and now that it has been
published, the Council and Parliament will react to its proposals. The two specific Recommendations do
not have a legislative force, but the Commission will report on the member states’ application of them after
three years.
Concord Denmark has analysed these proposals using the conceptual framework developed for us in Part 1 of
this report. The object is to provide a policy coherence for development perspective on the Commission’s proposals, which are not drafted from a development perspective. Our recommendations are designed to improve
the development impact of the Action Plan and hence to increase the level of ambition for its global impact.
In general, the language in the preambles to the Action Plan and the two Recommendations represents
more progressive political rhetoric on tax justice issues than has been seen previously. However, here we
focus on analysing the recommendations for action.

1. Recommendation on Third Countries
This recommendation proposes the use of a “carrot and stick” approach to encourage third countries
to adhere to two sets of international standards, one based closely on the peer review process of the
OECD-led Global Forum on Transparency and Information Exchange, and the other the EU’s own Code of
Conduct on Business Taxation. Although in principle the term “third countries” could apply to developing
countries as well as to tax havens,36 it seems that the Commission’s Recommendation does not envisage
action towards developing countries.

The proposed ‘sticks’ are:

Proposed ‘carrots’ are:

•

Public listing through national ‘blacklists’ based on
the common EU standard; and

•

Proactive negotiation of double taxation conventions
with compliant third countries; and

•

Renegotiation, suspension or termination of double
tax treaties for blacklisted countries.

•

Secondment of tax experts, “to assist those third
countries infighting effectively against tax evasion and
aggressive tax planning.”

33
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35

European Commission, Commission Recommendation
of 6.12.2012 Regarding Measures Intended to Encourage
Third Countries to Apply Minimum Standards of Good
Governance in Tax Matters (C(2012) 8805 Final), 2012.
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European Commission, Commission Recommendation of 6.12.2012 on Aggressive Tax Planning (C(2012)
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Noting, of course, that some tax havens are developing
countries
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Comments
Operationalising the EU criteria

In principle, the proposal makes a significant and progressive innovation. It offers a comprehensive
definition for blacklisting, which takes into account both harmful tax competition and lack of transparency,
and specifies the sanctions that would be applied to jurisdictions that meet this definition. Its Achilles heel,
however, is that the Commission has only specified abstract standards, leaving member states to
operationalize them.
The transparency standards proposed by the Commission as part of the blacklisting criteria are based
on the international standard of the Global Forum. The Global Forum’s peer review process was originally
accompanied by a ‘blacklist’ of jurisdictions that did not have sufficient international agreements for the
exchange of tax information. This blacklist is now empty, with three jurisdictions ‘greylisted’ as ‘committed’.
It is important to note that the standard applied in that blacklisting exercise is not the same as the standard
used in the Global Forum’s phased peer reviews. This measures countries against the same ten standards as
are listed in the Commission’s proposed definition, and the Forum’s most recent report to the G20 shows
that even some EU member states are not fully compliant. The difficulty in terms of operationalising the
proposed EU blacklisting standards is that the Forum discourages the use of this progress report to draw a
dividing line between compliant and noncompliant jurisdictions, stating that:
Eleven jurisdictions will move to a Phase 2 [peer review] only when they have addressed
deficiencies identified in their legal and regulatory framework. It is important to emphasise,
however, that all member jurisdictions have committed to using the results of the peer review
process to guide changes and improvements.37
It is therefore unclear how member states would identify third countries that are neither compliant nor
committed to becoming compliant.
A similar problem exists with regard to the Code of Conduct. The Action Plan notes that, “over the past
years, making progress and achieving tangible results in the Code of Conduct Group…has become
increasingly difficult.” EU member states such as Luxembourg, Ireland and the Netherlands have frequently
been implicated in recent high profile corporate tax avoidance stories, indicating that the Code of Conduct
is inadequate in the context of aggressive tax planning in the 21st century.
Furthermore, the proposed mediation of sanctions through bespoke national blacklists merits examination.
A multilateral approach clearly calls for a blacklist at European level (which could then contribute to global
negotiations), and this is supported by logic as the criteria for blacklisting are the same across all member
states. However, the proposed approach of blacklisting at national level could overcome potential political
gridlock and result ultimately in greater improved tax governance.

Global Forum on Transparency and Exchange of
Information for Tax Purposes, Progress Report to
the G20 (Paris: OECD, 2012) http://www.oecd.org/
ctp/exchangeofinformation/G20_Progress_Report_
June_2012.pdf
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Multilateralism in the blacklisting process

Were EU Member States to begin imposing sanctions on jurisdictions whose progress within the Global
Forum is deemed too slow, they would inject considerable energy into that process. There are, however, a
number of caveats.
First, the Commission proposes to create an EU transparency standard, which is identical to the Global
Forum standard except that it measures compliance only in terms of exchange of information with EU
Member States. A third country could therefore avoid EU sanctions by exchanging information with EU
member states, while continuing to withhold information from developing countries. This would effectively
create a two-tier system.
As developing countries rely on the spillover benefits of multilateral reforms, it is important that any attempt
to use economic leverage on jurisdictions engaged in harmful tax practices is designed to increase the
effectiveness of the global, multilateral institutions of international tax coordination. It would be preferable
for any EU blacklisting to be tied explicitly to compliance as measured by the Global Forum, taking into
account the exchange of information at global level, rather than merely with EU members.
Second, EU member states themselves appear to be exempt from the proposed EU standard, which is built
around ‘third countries’, defined as any jurisdiction which is not a member state. This is an important omission,
as a number of member states carry tax legislation that has a harmful impact on developing countries.
Indeed, according to the most recent progress report from the Global Forum, several EU member states
themselves do not have all of the elements of the international standard – and hence the EU standard –
in place.
The Action Plan defines ‘third countries’ as “any jurisdiction which is not a Member State,” wording which
suggests that dependent territories of EU member states will face the risk of blacklisting and sanctions.
This is very important, as many dependent territories are among the most significant jurisdictions that fail
to meet the tax good governance criteria.

Tax treaties

The proposal opens up the possibility of concluding new double taxation conventions (DTCs) between
EU member states and third countries. Although aimed primarily at tax havens, this could also benefit
developing countries. As discussed in Part 1, the development benefits of DTCs are unclear. Whether
or not this measure has a development benefit therefore depends on two things. First, it depends on the
extent to which any new DTCs that result are sought by developing countries based on their own domestic
resource mobilisation priorities, rather than becoming a prescription from powerful economic players.
Second, it depends on the terms of the resulting treaty. The proposal makes a significant omission here: it
misses the opportunity to offer these treaties on preferential terms (compared with developed countries)
to developing countries that comply with the good tax governance criteria. In some cases, a developing
country may prefer a TIEA rather than a DTA, in order to gain access to information and comply with Global
Forum standards.

Tax conditionality

There is a risk that the instrument will exert unhelpful pressure on developing countries. Countries deemed
non-compliant could be forced to devote precious financial and human resources towards compliance with
the EU criteria, rather than focusing them on the policy and administrative interventions that will contribute
most to their own mobilisation of domestic resources. Whilst global rules need to effectively prevent any
countries from acting as tax havens, including developing ones, many non-compliant developing countries
could not in practice become havens because other necessary components for this are lacking.
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Conversely, the proposed incentives for countries deemed to be compliant must be carefully considered.
The secondment of technical experts meets a demand from developing countries, but it is unclear from the
proposal whether these experts will be despatched primarily to assist countries to comply with the EU’s
standards, or whether they will be primarily instruments of development assistance, based on needs identified
by countries themselves.

Development finance institutions

It would be strange for the EU to threaten the imposition of economic sanctions on some jurisdictions,
while at the same time using those same jurisdictions to reduce the tax levied on investments in developing countries. Yet this is the potential situation that would result unless the sanctions adopted also include
barring Development Finance Institutions (DFIs) such as the European Investment Bank (EIB) from investments in or through noncompliant jurisdictions.38This would seem to be an important part of the ‘carrot and
stick’ incentives for jurisdictions.

Public procurement

It would also be inappropriate for the EU to condone companies that use blacklisted jurisdictions for tax
avoidance and evasion through the way it spends its Overseas Development Assistance (ODA). Some
EU member states are already considering taking account of companies’ tax practices in their decisions
around public procurement. One option would be to give preference in procurement39 decisions to companies
that do not have subsidiaries in blacklisted jurisdictions, especially for procurement with ODA funds.

Recommendations
To ensure that the development benefits of the reform are as positive as possible, the EU could amend the
proposal as follows.

1.1 Clarify explicitly that EU member states’ dependent territories are included in the definition of a ‘third country’.
1.2 Commit to working through the institutions of international tax to develop an international blacklisting yardstick,
which would identify ‘tax havens’ and would form the basis of global, EU or national blacklists. The criteria would
take into account developing countries’ information needs, as well as their need for special concessions when they
themselves are assessed. Countries should not be removed from the blacklist until they can demonstrate compliance
with the standards, rather than merely on the basis of working towards them.
1.3 Ensure that any tax technical assistance to developing countries is offered on the basis of nationally identified domestic resource mobilisation priorities, including by channelling the secondment of technical experts
through demand-led initiatives such as the proposed new Tax Inspectors Without Borders initiative.
1.4 Commit to offering tax treaties on preferential terms to developing countries that comply with the EU or international yardstick. For example, Member States could agree to use the UN model treaty as the basis of negotiations,
and to the inclusion of higher withholding tax rates.
1.5 Prevent European Development Finance Institutions from investing through blacklisted jurisdictions, and exclude
companies operating in blacklisted jurisdictions from procurement using ODA funds.

This issue is discussed in Murphy, Investments for
Development : Derailed to Tax Havens, op cit.
38
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For example, a budget statement in the UK in December
2012 proposed to “consult on the use of the procurement process to deter tax avoidance and evasion.” See
HM Treasury, Autumn Statement 2012. (London, 2012).
http://cdn.hm-treasury.gov.uk/autumn_statement_2012_
complete.pdf
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2. Recommendation on aggressive tax planning
This proposal suggests three instruments designed to counteract tax planning schemes. These are:
•

inclusion of a new clause in tax treaties to prevent situations of
double non-taxation where treaty partners do not tax a form of
income that the treaty gives them the sole jurisdiction to tax;

•

a parallel clause in national laws, which would ensure that any
foreign-sourced income of a resident of a member state is not
exempted from tax by the residence country if it has not been
taxed by the source country; and

•

the adoption of a common General Anti-Abuse Rule (GAAR)
across EU member states.

Comments
Effectiveness of the non-double taxation proposal

The focus on the problem of double non-taxation is an important development, and the suggestion of an
innovative clause in both tax treaties and domestic laws is positive insofar as it may reduce the effectiveness of tax planning structures that cost developing countries, as well as member states, tax revenue. By
targeting situations of double non-taxation, it is possible that the proposals could neutralise tax planning
structures that a) work through transactions between EU-based multinationals and their subsidiaries in
developing countries, as well as b) use certain EU member states for ‘treaty shopping’, to obtain the benefits
of a treaty between an EU member and a developing country.
The proposal may be too limited, because of its focus on scenarios resulting in zero taxation. It might be
more effective to introduce a threshold set as a percentage of the corporation tax rate in the member state
of the taxpayer’s residence, or of the average across the EU.40

40

This is discussed further under heading 3: “The Action Plan”

23

What the European Union should do to make taxes work for the poor

Spillover effects on developing countries

The proposal may have unintended benefits or costs for developing countries, which should be considered
through a ‘spillover analysis’ to assess their likely impact on developing countries.
For example, the proposals may reduce the effectiveness of tax sparing clauses included in many EU
member states’ treaties with developing countries (discussed in part 1 of this report). The EU proposal
could not only counteract the effect of tax sparing clauses, but also capture all of the resulting extra tax
revenue in the EU. Developing countries are often locked into contracts with large investors that prevent
them from altering their own tax treatment of the life of the agreement, meaning that their capacity to
respond in the short term is limited.
Conversely, if the proposed clause added to EU member states’ tax treaties with tax havens proves effective, it could be proposed as an amendment to the two international model treaties, so that developing
countries may be able to benefit from the innovation in their own treaty networks.

General Anti-Abuse Rule

The same logic applies to the proposed General Anti-Abuse Rule. Anti-abuse rules are common across
member states, but the Commission’s proposal aims to standardise and ensure that these rules all attain
a minimum level of protection for the single market. The IOs report suggests that countries’ experiences
could be shared through the development of a “tool kit of measures to counter avoidance and evasion,” and
the experience of different anti-abuse rules within the EU would be useful to share as part of such an initiative.

Recommendations
To improve the development impact of this proposal, the EU should do as follows.

2.1 Conduct a spillover analysis of the impact on developing countries. This should consider how
the proposals might benefit developing countries, and make proposals to strengthen this, as well as
uncover any unintended negative impacts on developing countries.
2.2 Support developing countries who want to learn from the EU’s approach to a common General AntiAbuse Rule.
2.3 Seek to introduce the proposed treaty change through the OECD and UN models, with any
amendments.
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3. The Action Plan
Beyond the two major Recommendations outlined above, the Action Plan to strengthen the fight against
tax fraud and tax evasion includes other concrete proposals relevant to developing countries. These are
grouped according to the time the EC proposes implementation. As the proposal is detailed, we have
limited our comments to only the areas most likely to have an impact on developing countries.

Strengthening the Code of Conduct on business taxation (item 10)

In the Action Plan, the Commission points out, “the urgent need for a new impetus to be given to the work
that is currently discussed in the context of the Code of Conduct for business taxation.” The Code’s original
objectives are, “to reduce continuing distortions in the single market, prevent significant losses of tax revenue
and help tax structures develop in a more employment-friendly way.”
Discussion

In the light of our tax and development framework and the proposed ‘blacklisting’ action, the Code
becomes more significant in two particular ways. First, the Code’s importance will become more significant
in the light of its proposed use to underpin the ‘blacklisting’ of jurisdictions. The effective exporting of the
Code to third countries that would be entailed increases the importance of ensuring that the code is robust
and up-to-date.
Second, the code highlights the potential impact of EU member states’ own tax systems on other countries.
This should be considered not only in the context of the single market, but also of policy coherence for
development, a framework which was adopted after the original code of conduct was developed. It would
be appropriate to introduce a PCD dimension into the work of the Code of Conduct group.

Recommendation
3.1 A policy coherence for development dimension should be introduced into the code of conduct
for business taxation, and EU member states’ own tax systems reviewed in that context, before the
implementation of the proposed ‘blacklist’.

European taxpayers’ code (item 17)

The Commission proposes a consultation in 2013 on this code, which will clarify the rights and responsibilities
of European taxpayers.
Discussion

As the proposed code will set out both the rights and responsibilities of taxpayers, it should consider the
obligations of European taxpayers towards third countries. A helpful guide in this context is the OECD
Guidelines for Multinational Enterprises, which oblige multinational taxpayers among other things to,
“comply with both the letter and spirit of the tax laws and regulations of the countries in which they operate,”
which should include, “providing to the relevant authorities timely information that is relevant or required by
law for purposes of the correct determination of taxes to be assessed in connection with their operations and
conforming transfer pricing practices to the arm’s length principle.”41
41
OECD, OECD Guidelines for Multinational Enterprises
(Paris: OECD Publishing, 2011)
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Recommendation
3.2 Clarify that the code refers to the obligations of European taxpayers both within and outside the
European Union.

Creation of a Platform for Tax Good Governance (item 9)
The Commission proposes a multistakeholder platform to advise it on the two Recommendations, as well
as its broader action plan.
Discussion

There is a proliferation of platforms addressing these issues, and it is of paramount importance that this
new body acts as a means of coordination between the Commission and other bodies, rather than as a
duplication. If such coordination were to be established, especially in the context of tax and development,
the initiative could be beneficial.

Recommendation
3.3 The Commission should use the proposed platform to ensure the maximum added value of its
ongoing work for the international fight against aggressive tax planning and for good governance in
tax matters, especially in the context of policy coherence for development. Participation of a wide set
of stakeholders, including civil society organisations, should be sought.

Exchange of information and mutual assistance (items 16, 21-23, 32)
The Action Plan proposes to promote the automatic exchange of information (AIE) as “the future European
and international standard”, and to promote its IT tools within and beyond the OECD. It also proposes
medium- and long-term actions to strengthen mutual assistance and information exchange.
Discussion

This policy will be positive for those developing countries that have made automatic information exchange
a current dimension of the development of their tax systems. In the long term, the development of an
international standard that includes automatic exchange of information should benefit all countries that
seek to combat tax fraud and evasion, including developing countries.
It’s important to note that many EU member states are also members of the Multilateral Convention on
Mutual Assistance in Tax Matters, which originated as a joint Council of Europe and OECD instrument.
This Convention creates, among other things, a legal framework for all types of exchange of information (spontaneous, on-request, automatic) as well as for mutual assistance in investigations. A number
of developing countries have chosen to join this Convention, and others have created their own regional
equivalents. This creates an opportunity for the technical work proposed by the Commission to be used
in a broader context than merely within the Union, while at the same time offering a potential benefit to
developing countries.
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In the present context, however, there is an important caveat: this standard should only be promoted for
developing countries that want it, and regard it as a current priority, and countries should not be put under
pressure to make it so. The challenge in promoting a standard of information exchange, which by its nature
entails obligations as well as opportunities for anyone adopting it, is that precious capacity in developing
countries may be devoted to putting in place systems allowing them to supply information to other
countries, rather than focusing on their own priority areas for benefiting from information exchange.

Recommendation
3.4 The Commission should continue to develop and promote the technical tools for information exchange
and joint auditing within and beyond the Union, having regard for where such tools could be of use to
developing countries. But this should be done without exerting pressure on developing countries to
implement these initiatives until they are ready.

Reinforced cooperation with other law enforcement bodies (item 18)

The Commission is considering mentioning tax crime as a predicate offence to money laundering in the
upcoming review of the Third Anti Money Laundering Directive, consistent with recent changes to recommendations made by the Financial Action Task Force. This would be followed by a further specific directive
on combatting anti-money laundering.
Discussion

The action plan notes that its proposal will aid the fight against serious tax evasion and tax fraud. This
would be beneficial to developing countries, because of the EU’s role as a recipient of flight capital; the
current situation where the EU’s anti money laundering legislation is weak does them harm.

Recommendation
3.5 Tax evasion should be designated as a predicate offence for money laundering across the EU.
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Conclusion
Table 2 sets out our recommendations for the Action Plan using the conceptual
framework developed in Part 1. Overall, Concord Denmark welcomes the Action
Plan and Recommendations as steps to strengthen the global fight against tax
evasion and aggressive tax planning, which affect developed and developing
countries alike.
Our analysis against the five principles highlights the importance of considering
the Action Plan through a policy coherence for development lens. This reveals
that the proposed measures could be modified and supplemented, to increase
their potential positive impact on developing countries, and mitigate potential
negative impacts.

In particular, Concord Denmark recommends that the EU:

•

commit to working through the institutions of international tax to develop an
international blacklisting yardstick, which would identify ‘tax haven’ jurisdictions
and would form the basis of global, EU or national blacklists;

•

commit to offering tax treaties on preferential terms to developing countries
that comply with the EU or international yardstick;

•

prevent European Development Finance Institutions from investing through
blacklisted jurisdictions, and exclude companies operating in blacklisted
jurisdictions from procurement using ODA funds;

•

conduct a spillover analysis of the impact on developing countries of proposed
instruments to counteract aggressive tax planning schemes;

•

introduce a policy coherence for development dimension into its code of
conduct for business taxation;

•

extend the scope of its taxpayers’ code to include the behaviour of EU-based
multinational companies in developing countries.

41
OECD, OECD Guidelines for Multinational Enterprises
(Paris: OECD Publishing, 2011)
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Rest of the Action Plan

5. International
tax innovators

4. International
development actors

Roles

Recommendation on
aggressive tax planning

3. Dominant participants in
the international tax regime

Recommendation on
third countries

2. Destinations of
flight capital

1. Home countries of MNEs

Table 2: Concord Denmark recommendations for the EU Action Plan

Principles
2.1 Spillover
analysis of
the impact on
developing
countries

A. Do no harm

1.1 Dependent
territories are
included

1.5 Sanctions
apply to funds
invested in DFIs
and to ODA
procurement

3.5 Tax evasion as
a predicate offence

3.1 Policy coherence for development
dimension in code of conduct for
business taxation

1.2 International
blacklisting
yardstick

2.3 Introduce
proposed
treaty changes
through model
treaties

B. Multilateralism
3.3 Platform
for good tax
governance
coordinates with
other bodies

C. Respect for
sovereignty

D. Sharing learning

3.4 No pressure
on developing
countries for automatic information
exchange

1.3 Technical
assistance
based on
nationally identified domestic
resource mobilisation priorities
2.2 Support
developing
countries who
want to learn
from the EU’s
approach to a
common General Anti-Abuse
Rule.
3.4 Promote
automatic
exchange of
information tools
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Roles

Principles
1.4 Tax treaties on preferential terms

E. Active steps to
help build effective
tax systems
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3.2 Taxpayers’
code applies
to EU MNEs
in developing
countries

5. International
tax innovators

4. International
development actors

Recommendation on
aggressive tax planning

3. Dominant participants in
the international tax regime

Recommendation on
third countries

2. Destinations of
flight capital

1. Home countries of MNEs
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